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Petitioner Max Alexander Soffar (“Soffar”), a Texas state prisoner convicted of capital
murder, seeks a certificate of probable cause (“CPC”) to appeal the district court’s dismissal of his
application for awrit of habeas corpus filed pursuant to 28 U.S.C. § 2254. A panel of this court,
construing Soffar’s petition as a request for a certificate of appealability (“COA”) under the
Antiterrorismand Effective Death Penalty Act of 1996 (“AEDPA”), Pub. L. 104-132, 110 Stat. 1269,
granted him a COA on three of his clams. See Soffar v. Johnson, 237 F.3d 411 (5th Cir. 2000),
reh’g en banc granted, 253 F.3d 227 (5th Cir. 2001). The panel resolved one of Soffar’s claimson
the merits, concluding that he had made a substantial showing of the denial of his Fifth Amendment
rights. The panel granted Soffar habeasrelief on thisissue, holding that Soffar had invoked hisright
to counsel during his interrogation, and that the interrogating officer’ s mideading statements about
appointed counsel invalidated any waiver of Soffar’ srights. We granted rehearing en banc, thereby
vacating the panel opinion. See FIFTHCIR. R. 41.3. Wereinstate the rulings of the panel concerning
the grant or denial of COA asto all issues raised by Soffar.® In this opinion, we only address the
merits of Soffar’s Fifth Amendment claim.

I

Four young employees at a bowling aley were each shot in the head during a late-night

! The panel granted Soffar a COA on two other claims: (1) whether the use of evidence
relating to an extraneous offense during the penalty phase wastainted by aviolation of Soffar’s Sixth
Amendment rights; and (2) whether Soffar was denied the effective assistance of counsal when his
trial counsel falled to develop and present certain evidence during the guilt phase. We do not
consider the merits of either of these clams. Because the panel opinion did not discuss these claims
inany detail, we remand them to the panel for consideration on the merits. Soffar, 237 F.3d at 446
(“By virtue of the fact that our grant of relief with respect to Soffar’ s Fifth Amendment challenge
would render discussion of the merits of these additional issues unnecessary, we likewise need not
belabor the justifications for granting a COA on thoseissues.”). The panel denied Soffar aCOA on
all other claims presented, and these denials are also reinstated.
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burglary inHoustonin1980. A few weekslater, police stopped Soffar for speeding, and arrested him
after learning that the vehiclewas stolen. On therideto the police station, Soffar spontaneously told
the arresting officer that he “wasn’t going to jail for some little motorcycle theft,” and hinted that he
was involved in the bowling dley killings in Houston. At the police station, Officer Clawson
(“Clawson”) was summoned to help interrogate Soffar. Soffar had previously worked as an
informant for Clawson and considered himto beafriend. Before he began questioning Soffar about
the bowling dley killings, Clawson gave him his third Miranda warning of the day. Soffar had
received two warnings prior to his arrival at the police station, one from the arresting officer and
another from a magistrate judge.

After briefly talking to Clawson, Soffar was questioned by Detective Gil Schultz (“ Schultz”),
who gave Soffar another set of Miranda warnings before beginning hisinterrogation. Schultz later
testified that Soffar told him certain details of the crimethat only the perpetrator would know. About
thirty minutes later, Schultz came out of the interrogation room and told Clawson that he had “hit
abrick wall” with Soffar.? Clawson entered the room alone to speak with Soffar.

According to Clawson, the following dialogue occurred during his second interview with
Soffar. Soffar asked whether he should talk to the police or obtain an attorney; Clawson responded
that “if he wasinvolved in the crime he should tell the detective he wasinit; otherwise he should get
alawyer.” Soffar then asked how he could get alawyer, and Clawson asked him if he could afford
alawyer, knowing that he could not. Soffar laughed, and asked how he could get a court-appointed

attorney, and when he could get one. Clawson responded that he did not know Harris County

2 This statement is the subject of some dispute. At the state habeas hearing, Schultz denied
ever “hitting abrick wall” with Soffar, and testified that Soffar spoke freely with him throughout the
interview.
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procedures, and guessed that it could take aslittle as one day or aslong asamonth. Clawson knew
that Houston had a72-hour rule—which statesthat a suspect must be charged or released within that
time period—but did not tell Soffar about it. Soffar then spat into atrash can, and said “so you're
telling me I’m on my own.” Clawson remained silent.®> Afterwards, over the course of three days,
Soffar signed three written statements confessing to the murders. The confessions were crucia to
his conviction, because there was no physical evidence linking Soffar to the crime.

Based on this conversation, the panel mgjority granted Soffar habeasrelief. On rehearing en
banc, we must decide: (1) whether Soffar knowingly and voluntarily waived his Mirandarights; (2)
whether Soffar invoked hisright to remain silent; (3) whether Soffar invoked hisright to counsal; and
(4) whether Clawson’s mideading statements about the availability of counsel invalidated Soffar’s
prior waiver of hisrights.

[

In this preeAEDPA case, we review the district court’s legal conclusions de novo, and the
state court’ s findings of fact for clear error. Crane v. Johnson, 178 F.3d 309, 312 (5th Cir. 1999).
We must accord a presumption of correctness to all findings of fact if they are supported by the
record. See 28 U.S.C. § 2254(d) (1994) (repealed 1996); Armstead v. Scott, 37 F.3d 202, 206 (5th
Cir. 1994). We review mixed guestions of law and fact de novo. Crane, 178 F.3d at 312. The
ultimate voluntarinessof statementselicited during aconfessionissuch amixed question. SeeBarnes
v. Johnson, 160 F.3d 218, 222 (5th Cir. 1998); Lord v. Duckworth, 29 F.3d 1216, 1221-22 (7th Cir.

1994). Whether a suspect invoked hisright to counsel is aso amixed question of law and fact. See

3 At the state habeas hearing, Clawson testified that he affirmatively replied, “yes, you are.”
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United Satesv. Dela Jara, 973 F.2d 746, 750 (9th Cir. 1992). However, we must apply substantial
deference to the findings of fact made by the state court in the course of deciding such claims.
Armstead, 37 F.3d at 206; Duckworth, 29 F.3d at 1222 (discussing presumption of correctness
afforded to subsidiary questions informing the state court’ s legal conclusions).

[

Soffar received multiple Miranda warnings informing him of his rights during the course of
his arrest and interrogation. If Soffar validly waived these rights, his subsequent statements are
admissible. In order for a crimina suspect to vaidly waive his Miranda rights, two elements are
necessary: (1) the relinquishment of the right must be “voluntary in the sense that it was the product
of afree and deliberate choice’; and (2) the waiver must be made with “full awareness of the right
being abandoned” and the consequences of doing so. Moranv. Burbine, 475 U.S. 412, 421 (1986).

Despite receiving multiple Mirandawarnings, Soffar continued to talk to the police, waiving
his right to remain slent and his right to have an attorney present. First, shortly after Officer
Raymond Willoughby arrested Soffar and read him his Mirandarightsfromacard, Soffar waived his
Mirandarights by spontaneously volunteering incriminating statements about hisinvolvement inthe
bowling alley murders. Next, after receiving Mirandawarningsfirst from amagistrate and then from
Clawson at the police station, Soffar stated that he understood his rights and waived them again by
voluntarily telling the police about a potential accomplice, Latt Bloomfield. Finally, before Schultz
began his interrogation of Soffar, he read Soffar his Miranda rights for the fourth time, and also
warned Soffar that he could facethe death penalty if convicted. Nonetheless, Soffar waived hisrights
and described the crime scene at the bowling alley to the police.

It is clear that Soffar made these statements with full knowledge of the consequences. As

-5



described above, during the course of hisinterrogation, he was warned that he might face the death
penalty if convicted, was given at least four Miranda warnings, including one set administered by a
magistrate, and waived his Miranda rights at least three times. See Moran, 475 U.S. at 422-23
(“Onceit is determined that [the suspect]. . .at al times knew he could stand mute and request a
lawyer, and that he was aware of the state’ s intention to use his statements to secure a conviction,
the analysis is complete and the waiver is valid as a matter of law.”).

In addition, there is no evidence indicating that Soffar’s waivers were not fully voluntary.
Soffar himsdlf instigated the discussion about the bowling alley murders following his arrest for an
unrelated crime. He was not threatened or coerced by the police, and continuously volunteered
information about the crime during hisinterrogation. 1d. at 421-22 (holding statement voluntary in
absence of psychological or physical pressure, and noting that it was suspect who spontaneously
initiated first conversation). It is“self-evident that one who is told he is free to refuse to answer
guestions is in a curious posture to later complain that his answers were compelled.” Colorado v.
Soring, 479 U.S. 564, 576 (1987) (holding that suspect need not “know and understand every
conseguence of awaiver”).

Once a suspect haswaived hisrights, the police are free to continue to question him. There
IS no requirement that a suspect be continualy reminded of his Miranda rights following a valid
waiver. United Statesv. Anthony, 474 F.2d 770, 774 (5th Cir. 1973); United Satesv. Taylor, 461
F. Supp. 210, 214 (S.D.N.Y .. 1978); see also United States v. Weekley, 130 F.3d 747, 751 (6th Cir.
1997) (holding that “re-warning is not required smply because time has elapsed’); Evans v.
McCotter, 790 F.2d 1232, 1237-38 (5th Cir. 1986) (ruling that asuspect who was giventwo Miranda

warnings was not entitled to another one three hours later). Therefore, we conclude that Soffar
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knowingly and voluntarily waived his rights, and any statements following such waiver were
admissible.
AV

Soffar arguesthat heinvoked hisright to remain silent at some point during theinterview with
Schultz. To support this claim, he relies on Schultz' s statement to Clawson that he had “hit abrick
wal” with Soffar. See Kelly v. Lynaugh, 862 F.2d 1126,1130 (5th Cir. 1988) (holding suspect
invoked right to remain silent by declining to talk). Once warnings are given, if a suspect “indicates
in any manner, at any time prior to or during questioning, that he wishes to remain silent, the
interrogationmust cease.” Mirandav. Arizona, 384 U.S. 436, 473-74 (1966). If Soffar had invoked
thisright, his subsequent statements would be inadmissible unlessthe police “ scrupulously honored”
hisright to cut off questioning. Michiganv. Mosley, 423 U.S. 96, 104 (1975) (holding admissibility
of statements obtained after person in custody has decided to remain silent is case-by-case inquiry
depending on whether police respected suspect’s request). We do not agree, based on the record
before us, that Soffar invoked his right to remain silent.

SchultZ' s statement, standing alone, does not support an inference that Soffar had invoked

his right to remain silent.* At the outset, based on Soffar’s prior conduct and the fact that he

* We note that the state habeas court rejected the argument that such a statement would
congtitute an invocation. Initsfindings of fact, the state court found that “the applicant’ s refusal to
talk to certain officers or in the presence of certain officers was not an invocation of the applicant’s
right to remain silent.” See Sate Habeas Findings of Fact and Conclusions of Law at 78, 9. We
have previoudy found the question of whether a suspect invoked his right to silence to be a factual
determination made by the state court. West v. Johnson, 92 F.3d 1385, 1403 (5th Cir. 1996) (“The
record fairly supports the underlying factual determination of the Texas courts that West did not
invoke hisright to silence.”). Thus, we must defer to such finding. See Loyd v. Smith, 899 F.2d
1416, 1425 (5th Cir. 1990) (discussing requirement of federa courts to grant presumption of
correctness to state court’s explicit and implicit findings of fact). The ultimate admissibility of the
statements, however, is a lega concluson we must review de novo. West, 92 F.3d at 1402-3
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continued the interrogation with Clawson after Schultz left the room, it does not appear that he
wanted to stop talking. See, e.g., Barnes, 160 F.3d at 224 (finding no invocation of right to silence
when viewed in light of suspect’s prior statements and fact that suspect initiated discussion); West
v. Johnson, 92 F.3d 1385, 1403 (5th Cir. 1996) (holding detective’ s testimony that suspect said he
“didn’t want to tell usanything about it,” wasnot aninvocation of the suspect’ sright to remain silent,
but rather a denia of involvement in the crime).

Moreover, courts have adopted fairly strict standards when evaluating claims of invocation
of silence.® A third-party statement expressing frustration over the suspect’s unwillingness to talk
does not meet this standard. See Barnes, 160 F.3d at 224-25 (holding that when suspect answered

“no” to question of whether he waived hisright, this was not invocation because it was evident he

(“[T]here is independent federa determination of the ultimate question whether, under the totality
of the circumstances, the challenged confession was obtained in a manner compatible with the
requirements of the Constitution.”).

®> We decline to address whether the Davis standard should be applied to invocations of the
right to remain silent. In Davisv. United States, discussed in Part V of this opinion, the Supreme
Court held that a suspect must unequivocally assert hisright to request counsel. 512 U.S. 452, 459
(1994). We have previously held that application of such arule to the invocation of silence is not
contrary to clear Supreme Court law under AEDPA. See Barnes, 160 F.3d at 225. We note that
other circuits that have addressed this issue—including the Sixth, Seventh, Eighth, and
Eleventh—have held that the Davis rule applies equally to the right to remain silent. See United
Satesv. Banks, 78 F.3d 1190, 1197 (7th Cir. 1996) (holding that the response “I don’t got nothing
to say” was ambiguous in the context of suspect’ s other comments because it could be construed as
an angry response), rev’'d on other grounds, Mills v. United States, 519 U.S. 990 (1996); United
Sates v. Johnson, 56 F.3d 947, 955 (8th Cir. 1995) (determining whether the suspect’ s statements
“indicate an unequivocal decision to invoke the right to remain silent” (emphasis added)); Medina
v. Sngletary, 59 F.3d 1095, 1100 (11th Cir. 1995) (“Law enforcement officers are not required to
terminate an interrogation unlessthe invocation of theright to remain silent isunambiguous.” (citing
Davis)); see also United States v. Hurst, 228 F.3d 751, 759-60 (6th Cir. 2000) (citing Davis in
implicitly holding that a suspect must assert “hisright to remain slent sufficiently clearly”); United
Sates v. Ramirez, 79 F.3d 298, 305 (2d Cir. 1996) (assuming, arguendo, that Davis applies to
invocations of the right to remain silent, but not holding that it definitely does).
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misunderstood the question and continued to talk); Burket v. Angelone, 208 F.3d 172, 200 (4th Cir.
2000) (holding statementssuch as*“| just don’t think | should say anything,” are not clear assertions);
United States v. Ramirez, 79 F.3d 298, 305 (2d Cir. 1996) (“Ramirez s silence in the wake of two
guestions, while answering others, did not constitute even an equivocal invocation of his right to
reman silent.”).

In light of these facts and the relevant case law, we conclude that Soffar did not invoke his
right to remain silent, and therefore, the police were free to continue questioning him.

\%

Soffar arguesthat he invoked hisright to counsel during his conversation with Clawson, and
that his subsequent statementswere thereforeinadmissible.® In Davisv. United Sates, the Supreme
Court held that law enforcement officersare not required to cease questioning when asuspect makes
an ambiguous or equivocal request for counsal. 512 U.S. 452 (1994). An unambiguous statement
“that can reasonably be construed to be an expression of a desire for the assistance of an attorney”
isrequired under thisstringent standard. 1d. at 459. Davisestablished abright-linerule, under which
“a statement either is such an assertion of the right to counsel or itisnot.” Id.

Soffar’ s statements to Officer Clawson can be categorized as follows: he asked whether he
should get an attorney; how he could get one; and how long it would take to have an attorney
appointed. Courts have rejected each and every one of these questions as procedural, and too
equivocal to consgtitute a clear invocation of the right to counsel. First, courts have rejected as

ambiguous statements asking for advice on whether or not to obtain an attorney. See United Sates

® The panel opinion, applying atotality of the circumstances analysis, concluded that Soffar
had unambiguously requested counsel. Soffar, 237 F.3d at 457.
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v. Posada-Rios, 158 F.3d 832, 867 (5th Cir. 1998) (holding that asuspect’ sstatement that she“might
have to get alawyer then, huh?’ was not aclear request); United Satesv. Cherry, 733 F.2d 1124,
1130 (5th Cir. 1984) (“Why should | not get an attorney?’ was not a clear request); see also Davis,
512 U.S. at 462 (“Maybe | should talk to alawyer” was not a clear invocation).

Second, a suspect’s question about how to obtain an attorney does not constitute an
unambiguous assertion of his right. See United Sates v. Cruz, 22 F.3d 96, 98 (5th Cir. 1994)
(holding that a suspect’ s statement that he was a “working man” who “couldn’t afford an attorney”
was not a clear request); see also Duckworth, 29 F.3d at 1220-21 (the statement, “| can’'t afford a
lawyer but is there anyway | can get one?’ was not a clear request).

Third, a suspect’s inquiry into how long it would take to get an attorney is not a clear
invocation. See United Statesv. Lux, 905 F.2d 1379, 1382 (10th Cir. 1990) (finding question about
how long it would taketo get alawyer, and whether suspect would wait injail during theinterim, was
not aclear request); United Statesv. Doe, 170 F.3d 1162, 1166 (9th Cir. 1999) (holding “what time
will | see alawyer” was not a clear request).

While a suspect need not “speak with the discrimination of an Oxford don,” he must
neverthelessclearly articulate hisdesireto havean attorney present. Davis, 512 U.S. at 459. Soffar’s

questions did not riseto thelevel of an unambiguousinvocation of hisright to counsel under Davis.’

"We decline to place undue emphasis on aportion of Clawson’ stestimony at the state habeas
hearing where he stated that he believed Soffar wanted an attorney. See Soffar, 237 F.3d at 431-32.
Soffar has relied on this statement to support hisargument that a reasonable officer would interpret
Soffar’ s questions as an unambiguous request for counsel. We are not persuaded by this argument.
Firgt, it is contrary to the factua findings of the state court, which found that Clawson interpreted
Soffar’ s questions as procedural. This particular statement is one among many made by Clawson at
the hearing, and he repeatedly testified that he did not consider Soffar’ s questionsto be arequest for
counsel. Second, theinquiry under Davisis an objective one, and Clawson’s perception of Soffar’s
intent isirrdlevant. Davis, 512 U.S. at 459; see also Diaz v. Senkowski, 76 F.3d 61, 64 (2d Cir.

-10-



VI

Soffar vaidly waived hisrights, and did not subsequently invoke hisright to remain silent or
hisright to counsel. The only remaining question, then, iswhether Clawson’s mideading statements
invalidated the multiple waivers Soffar had given prior to the interview. We conclude they do not.

Soffar relies on language from the Supreme Court’ sdecisionin Miranda v. Arizona to argue
that any mideading statement, trickery or deceit by an interrogating officer invalidates a suspect’s
waiver. See384U.S. at 476 (“ Any evidencethat the accused wasthreatened, tricked, or cgjoled into
awaiver will, of course, show that the defendant did not voluntarily waive his privilege.”).2 We
disagree with his interpretation. Subsequent cases interpreting Miranda’'s language show that
trickery or deceit isonly prohibited to the extent it deprives the suspect “of knowledge essentia to
hisability to understand the nature of his rights and the consequences of abandoning them.” Moran,
475 U.S. at 424. In this case, Soffar was well aware of his rights because he had been given
numerous Miranda warnings and had waived his rights multiple times prior to his interview with
Clawson. Furthermore, courts have found waivers to be voluntary even in cases where officers

employed deceitful tactics. See Spring, 479 U.S. at 575 (holding waiver voluntary despite failure

1996) (holding suspect’s intent is not a controlling factor, because officers cannot be guided by
speculation as to suspect’ s intent).

81t isarguable whether Clawson’ sstatementsevenroseto thelevel of mideading or deceitful.
Clawson’s statement about whether Soffar should speak to an attorney was clearly advice, and did
not affect Soffar’ s knowledge of thefact that an attorney was availableto him. Similarly, Clawson’s
statement about the length of time it would take to get an attorney does not change the fact that
Soffar knew he could ultimately get one. Clawson’s knowledge of the “72 hour” ruleisirrelevant,
asthisrelatesto the period of time a suspect can be held without being charged. See Davis, 512 U.S.
at 460 (“ The primary protection afforded suspectsto custodial interrogationisthe Mirandawarnings
themselves.”).
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to inform suspect of potential subjects of interrogation); United States v. Tapp, 812 F.2d 177, 179
(5th Cir. 1987) (holding waiver voluntary even though officersfailed to tell defendant he was target
of investigation). Cf. lllinoisv. Perkins, 496 U.S. 292, 297 (1990) (upholding use of undercover
agentsin jaillsto dicit incriminating statements).
We have previoudly rejected, inacaseinvolving very smilar facts, an argument of retroactive
waiver based on mideading statements. See DelLa Rosav. Texas, 743 F.2d 299 (5th Cir. 1984). In
DeLa Rosa, asuspect was arrested and subsequently questioned by an officer he knew. Several sets
of Miranda warnings were given before the interview, but during the interview the officer told him
that “it [would] take some time’ before a lawyer could be appointed. 1d. at 302. We held the
suspect’ s walver was till valid, stating:
We cannot accept the position that would have usignore the repeated
full and accurate warningsto focusonly on the remark that appointing
an attorney would take some time. The cumulative effect of the
repeated incantationsof Mirandaand explanationsinsmpler language
was such that De La Rosa was fully informed of his constitutional
rights.

Id. at 302.

The Fourth Circuit has aso held that mideading statements do not invalidate aprior waiver.
In Mueller v. Angelone,® asuspect waived his Miranda rights and asked the police officer during the
subsequent interrogation, “Do you think | need an attorney here?’ 181 F.3d 557, 573 (4th Cir.
1999). The officer responded by “shaking his head dightly from side to side, moving his arms and

hands in a ‘ shrug-like manner,” and stating, ‘You're just talking to us.”” Id. at 573-74. The court

° Mueller applies AEDPA’s deferential standard of review. However, the court does not
suggest in itsopinion that thiswas a close or difficult question to adjudicate, asit clearly states that
the officer’s conduct “did not serve to render Mueller's waiver involuntary, unknowing, or
unintelligent.” Mueller, 181 F.3d at 575.
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rejected the suspect’ s argument that this exchange invalidated his prior waiver, stating that “[i]t is
clear from the record that [the suspect], with his extensive experience in such matters, understood
both hisrights and the consequences of their abandonment. [The officer’ s| expression of hisopinion
on the advisability of [the suspect’s] consulting with counsel could not change that understanding.”

Id. at 575.

The panel opinion concluded that Fifth Circuit precedent, asset forthinthe Nash line of cases,
compels the conclusion that deceptive clarifying questions can invalidate a suspect’s prior waiver.
See Soffar, 237 F.3d at 458. We disagree. The primary holding of these cases, that all questioning
following an ambiguous invocation should be limited to clarifying questions, was overruled by the
Supreme Court’s holding in Davis. See Nash v. Estelle, 597 F.2d 513 (5th Cir. 1979) (en banc);
Thompson v. Wainwright, 601 F.2d 768 (5th Cir. 1979); United Statesv. Cherry, 733 F.2d 1124 (5th
Cir. 1984). In dicta, our opinion in Nash stated that an officer could not “utilize the guise of
clarification as a subterfuge for coercion or intimidation,” but the case itself did not involve any
clarifying statements used to midead a suspect. Nash, 597 F.2d at 517 (holding that clarifying
guestions are permissible after an ambiguous invocation, and ultimately holding that suspect did not
invoke right to counsel). Likewise, Cherry noted in dictathat clarifying questions “cannot be used
asameans of diciting any incriminating statements.” Cherry, 733 F.2d at 1130 (holding that when
an equivocal request for counsel is made, the scope of interrogation must be limited to clarification).
And in Wainwright, the court held that an officer’ s question was not limited to clarification and was
thereforeimpermissible, but noted only that “thelimited inquiry permissible after an equivocal request
for legal counsel may not take the form of an argument between interrogators and suspect about

whether having counsel would be in the suspect’s best interests.” Wainwright, 601 F.2d at 772.
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VI

Moreover, even if the Nash line of casesis applicable to the facts of this case, Soffar would
be barred from relying on them by the non-retroactivity principle set forth in Teague v. Lane, 489
U.S. 288 (1989). In Teague, the Supreme Court held that anew rule of law will not be applied on
collateral review to cases that became find prior to the announcement of the new rule. Id. at 310.
In determining whether arule is “new,” we must “survey the legal landscape as it then existed and
determine whether a state court considering the defendant’ s claim at the time his conviction became
fina would have felt compelled by existing precedent to conclude that the rule he seekswas required
by the Constitution.” Fisher v. Texas, 169 F.3d 295, 305 (5th Cir. 1999) (citations omitted)
(emphasis added).

Inorder to qualify asexisting, arulemust bedictated by Supreme Court precedent, not circuit
court precedent. See, e.g., Lockhart v. Fretwell, 506 U.S. 364, 375-76 (1993) (Thomas, J.,
concurring) (discussing fact that “neither federal supremacy nor any other principle of federal law
requires a state court’s interpretation of federal law give way to a (lower) federal court’s
interpretation”); Burdine v. Johnson, 262 F.3d 336, 341 (5th Cir. 2001) (en banc) (describing
relevant inquiry under Teague as “whether a state court in 1987 would have felt compelled by
Supreme Court precedent”); Glock v. Sngletary, 65 F.3d 878, 885 (11th Cir. 1995) (holding that
federal courts of appeals*“do not ‘dictate’ a particular ruleto state courts’). But see, e.g., Williams
v. Taylor, 529 U.S. 362, 380-82 (2000) (Stevens, J. for four Justices) (discussing how AEDPA
codifies Teague, yet extends the principle of Teague by limiting source of doctrine on which courts
may rely in addressing habeas applicationsto Supreme Court precedent); Bell v. Hill, 190 F.3d 1089,

1093 (9th Cir. 1999) (holding that state courts can be compelled to follow federal circuit case law

-14-



if “foreordained” by Supreme Court precedent). Becausetherulesin Nash, Cherry and Wainwright
prohibiting deceptive clarifying questions have never been dictated by the Supreme Court, we do not
believe astate court, at thetime Soffar’ sconviction becamefind, would havefet compelledto follow
theholdings of these cases. Soffar hasfailed to show hisprior waiverswereinvalidated by Clawson's
mideading statements; thus, hisvaid waivers were still in effect and his subsequent statementswere
admissible.
VI

Based on the foregoing reasons, we AFFIRM the district court’s denia of Soffar’s Fifth
Amendment claimsraised in his habeas petition. We also REINSTATE the panel’ srulings granting
or denying aCOA asto each claim raised by Soffar. We REMAND to the panel for consideration

on the merits of the outstanding issues for which a COA has been granted. See footnote 1.
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DeMOSS, Circuit Judge, with whom PARKER and DENNI' S, Circuit Judges,

join, dissenting:

Because | disagree with the en banc majority’s interpretation
of the case |law applicable in this case, and because | disagree
with the en banc majority’s application of such law to the facts
which are not disputed in this case, and because the en banc
majority conpletely fails to address a ground for relief asserted
by Soffar inthis case, | respectfully dissent and wite to express

my reasons for such dissent.

. Msinterpretation of Law

| have two serious disagreenents with the | egal anal ysis and
reasoning of the en banc nmajority. First of all, the en banc
majority states as a matter of established law that “in order to
qualify as existing, a rule nust be dictated by Suprenme Court
precedent, not Crcuit Court precedent.” _ F. 3d at . In
support of this legal principle, the en banc mjority cites
Lockhart v. Fretwell, 506 U S. 364 (1993), and, specifically, the
concurring opinion of Justice Thomas in that case. | note,

however, that no other Justice on the Suprenme Court joined in



Justice Thomas’ concurring opinion; and, while Justice Thonas’
soliloquy on the “supremacy clause of the U S. Constitution” is
academ cally accurate, the issue that he di scusses had absol utely
no applicability to the decision making of the majority opinion in
Fretwell. Furthernore, Justice Thomas’ concurring opi ni on does not
speak at all to the issue for which the en banc majority cites it,
i.e. that only Suprene Court precedent (and not Circuit Court
precedent) can be used in determ ning what is “existing precedent”
in applying the Teague v. Lane, 489 U S. 288 (1989), anti-
retroactivity rule. Even the mgjority opinion in Lockhart v.
Fretwel | does not address the issue for which the en banc majority
citesit. Tothe contrary, the mgjority opinionin Fretwell points
out: “The newrule principle, therefore, validates reasonabl e good
faith interpretations of existing precedents made by state courts
even though they are shown to be contrary to |later decisions.”
Fretwell, 506 U S. at 372-73 (citing Butler v. MKeller, 494 U S.
407, 414 (1990)). Note that the term*“existing precedents” is not
qualified as the en banc nmajority obviously wishes it were by the
phrase “of the Suprene Court.”

And this quotation from Fretwell brings up the second ngjor
di spute | have with the en banc majority’s | egal anal ysis. Towards
the end of its opinion, the en banc majority states: “Because the
rules in Nash, Cherry, and Winwight prohibiting deceptive

clarifying questi ons have never been dictated by the Suprene Court,
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we do not believe a state court at the time Soffar’s conviction
becane final would have felt conpelled to follow the hol ding of
t hese cases.”® C(Cbviously, the en banc majority did not conduct a
very thorough “survey of the |legal |andscape” at the tinme Soffar’s
conviction becane final in Cctober 1989. The en banc mjority
clearly mssed the Texas Court of Crimnal Appeals’ en banc

decision in Russell v. State of Texas, 727 S.W2d 573 (Tex. Cim
App. 1987). In Russell, the Court of Crimnal Appeals expressly
reviewed and discussed the Fifth Crcuit’s holdings in Nash and
Wai nwi ght and recogni zed the follow ng rule, which it acknow edged

had been applied by several of the courts of appeals in Texas:

When an accused’'s desires are related in an
equi vocal nmanner, the interrogating officers are
not required to automatically cease the interview
| nstead, they are allowed to continue questi oning;
however, the questions nust be specifically ained
at discovering the accused’ s true desire. Further,
any interrogating officer may not use the guise of
clarification in order to coerce or intimdate the
accused into making a statenent. Nor may it be
used to elicit further information about the event
in question. (Enphasis added.)

Russel |, 727 S.W2d at 577. Later, in this sanme opinion, the Texas
Court of Crimnal Appeals stated:

In the instant case appellant never vocalized a
desire to have counsel present. He nerely sought
opinions as to the necessity of having counsel
present. Gven the fact that appellant’s coments
were clearly ainmed at the necessity of having

9SeeNash v. Estelle, 597 F.2d 583 (5th Cir. 1979) (en banc); Thompson v. Wainwright, 601
F.2d 768 (Sth Cir. 1979); United Statesv. Cherry, 733 F.2d 1124 (5th Cir. 1984).
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counsel present during interrogation, we will give
hi mthe benefit of the doubt. Thus, when appell ant
inquired of the interrogating officers whether they
thought it necessary to have counsel present, the
officers were under a duty to clarify appellant’s
desires if t hey want ed to conti nue t he
i nterrogation.
ld. at 578 (citations omtted). Consequently, inny view, thereis
no need to speculate (as the en banc mgjority seens want to do)
about whether the Texas Court of Crim nal Appeals “woul d have felt
conpelled to follow the holdings of these cases.” Rat her, the
Texas courts didin fact adopt the hol dings i n Nash and Wai nwi ght .
Finally, the en banc majority asserts the proposition that the
hol di ngs of Nash, Wainwight, and Cherry that “all questioning
foll ow ng an anbi guous i nvocation of the right to counsel [shoul d]
be limted to clarifying questions” was overruled by the Suprene
Court’s decision in Davis v. United States, 512 U. S. 452 (1994).
The Suprene Court in Davis clearly recognized that in granting
certiorari in that case it was doing so in order to decide “how | aw
enforcenent officers should respond when a suspect nakes a
reference to counsel that is insufficiently clear to invoke the
Edwar ds prohi bition on further questioning”; and it recognized t hat
the Court had twi ce previously noted the varyi ng approaches of the

| ower courts and that the Court was granting certiorari in order to

address the issue on the nerits. | agree with the en banc majority

“Davisisanon-capital case heard by the Supreme Court on direct appeal from the Court of
Military Appeals some five years after Soffar’ s conviction became final.
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that fromand after the date of the Davis opinion, i.e. June 24,
1994, the Davis opinion wuld be deened to have overruled the
portions of Nash, Wainwight, and Cherry whi ch woul d have required
clarifying questions when the suspect makes an anbi guous reference
to the need for a lawer. But Davis really does not speak to the
gquestion of what happens if the interrogating officer does get into
a dialogue with the suspect (as occurred here in Soffar) nor
whet her the interrogating officer can utilize that dialogue to
persuade, trick, or cajole the suspect into waiving his Mranda

rights (as happened here in Soffar).

1. Application of Law to Facts
| turn now to ny disagreenents with the en banc mgjority’s
application of the lawto the facts involved here in Soffar. | can
think of no better way to open this discussion than to quote two
pertinent sentences fromthe majority opinion, as follows:
Afterwards, over the course of three days,
Sof f ar signed three witten statenents
confessing to the nurders. The confessions
were crucial to his conviction, because there

was no physi cal evidence linking Soffar to the
crime.

_F.3d at ___ (enphasis added.) These two sentences encapsul ate
the circunstances that take this case out of the ordinary run of
the mll situation involving a suspect’s confession and put it in

t he category of special, unique, peculiar, and unusual. Sone bri ef
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el aboration is appropriate.

Note, first of all, that Soffar was held in police custody for
three days without benefit of access to counsel. He signed three
di fferent witten st at enent s. There are substanti al
i nconsi stenci es between those three statenents. The statenents
were typewitten by the interrogating officers outside of the
presence of Soffar, and were based on the interrogator's
recol l ection of the dialogue that occurred between Soffar and the
interrogator. No video tape or audio tape recording was nade of
any of these interrogations; and there was, therefore, no verbatim
typewitten transcript of the interrogations preserved in the
records of this case, as required under Texas | aw. !2

In these statenents, Soffar inplicated his "running buddy"
Latt Bloonfield as a co-participant wth Soffar in the
robbery/ murder incidents at the bowing alley. According to these
statenents, Soffar and Bloonfield went to the bowing alley in
Bl oonfield s car and used Bl oonfield s gun in the robbery/ nurders.
Based on these statenments, the Houston Police arrested Latt
Bl oonfield and placed himin a police line up for viewing by Geg
Garner, the sole surviving victimof the shootings. Garner did not
identify Bloonfield as being present at the bowing alley. 1In a

simlar fashion, the police placed Soffar in a line up for view ng

12See TEX. CODE CRIM. PROC. ANN. art. 3822 (1977); see also Alfaro v. Texas, 638 SW.2d
891 (Tex. Crim. App. 1982).
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by Garner and Garner did not identify Soffar as being at the
bow i ng all ey.

The police searched the apartnent where Bloonfield |lived and
his car, but did not find a weapon of the caliber used to commt
the shootings at the bowing alley. 1In fact, the police did not
find any gun. And the police did not find any other object, cash
or docunent, which could be identified as com ng fromthe bowing
al | ey. Simlarly, while Soffar was in police custody, wthout
counsel, the police searched his living quarters at honme and found
nothing that cane from the bowing alley. The police finger
printed both Soffar and Bl oonfield, but their prints did not match
any of the finger prints retrieved by the police fromthe nurder
scene at the bowing alley.

As a result of this investigation, the police determ ned that
they had no basis to hold Bloonfield in connection with the
robbery/murders, and they released him from police custody.
Bl oonfield has never been charged at any tine with any crimnal
conduct of any kind relating to the robbery/ murders at the bowing
al | ey. The determnation that there was no basis to hold
Bl oonfield obviously undermnes the truthfulness of Soffar’s
stat enments.

Anot her aspect of this case that nekes it wunique and
different, is the relationship between Soffar and Oficer Bruce

Cl awson of the Galveston County Sheriff's Departnent. Prior to
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Soffar's arrest, C awson had been depl oyi ng Sof far as an under cover
drug informant for developing |leads and information about drug
activities in Galveston County. This relationship provided
numerous opportunities for Cawson to get to know Soffar's
strengths and weaknesses, his nental |imtations and enotional
make- up, and how to mani pulate himto get the information C awson
want ed developed. It is uncontradicted in the record that C awson
was sumoned to the League City Courthouse when Sof far was arrested
for nmotorcycle theft because the League City Police knew of the
relationship between Soffar and C awson, and that they expected
Cl awson to be of help in getting Soffar to open up to the police.

Cl awson did not have any official duty, responsibility, task
or involvenent with the investigation of the bowing alley nurders,
whi ch occurred in Harris County not Galveston County. The record
al so shows that C awson negotiated with Soffar as to which police
of ficer would be the interrogator about the bowing alley nurders.
Soffar did not want Oficer Palmre (his old nenesis from
Fri endswood) to be the interrogator, and |Ii kew se, Soffar did not

want Assistant District Attorney Wlson to be the interrogator.?®®

3In footnote 4 of its opinion, the en banc majority cites a finding by the state habeas judge
that Soffar’ srefusal to talk to these two officers “was not an invocation of the applicant’ s[Soffar’ g
right toremainglent.” Astothefact of Soffar’ srefusal to talk to these two officers, the state habeas
court is factually correct; but as to whether such refusals constituted an invocation of the right to
remain silent, the state habeas court’ s determination is a conclusion of law, which does not bind this
Court on review. Furthermore, that conclusion is irrelevant and immaterial to the critical
determination of whether Soffar exercised his right to remain silent during his interrogation by
Detective Schultz.
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Clawson did get Soffar to agree to submt to interrogation by
Detective Schultz. The bottom line is that this relationship
produced what C awson described as a one-way friendship. Soffar
considered C awson to be his friend, but Cawson did not consider
Soffar to be his friend.

Wth this background in mnd, | turn to consideration of the

facts and law relating to three critical issues in this appeal:

A Did Soffar exercise his constitutional right to
remain silent; and if so, what are the consequences
t her eof ?

B. Di d Sof far exercise his constitutional right to get
assistance from counsel, and if so, what are the
consequences t hereof ?

C. Did Soffar make a knowi ng and infornmed waiver of
his Mranda rights as a result of his dialogue with

Cl awson?

A. R ght to Renmain Silent
As indicated earlier, Cawson arranged for Detective Schultz
to interrogate Soffar about Soffar's know edge of the bowing all ey
mur der s. This interrogation began with Soffar, Schultz, and
Clawson in the interrogation room There is sone testinony by
Schultz that he thought a | egal stenographer was also in the room

taking notes of the interrogation; but, if such a person were
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there, the State was unable to | ocate any stenographi c notes or any
transcriptions as aresult thereof, and no such person testified at
the state habeas hearing to serving in that capacity. Likew se, it
is clear that the interrogation by Schultz of Soffar was not
recorded by any video tape recorder or any audio tape recorder.
Cl awson testified at the habeas hearing that in the begi nning he
remai ned in the roomfor about 15 m nutes during which tinme Schultz
was i nterrogating Soffar as to the physical prem ses at the bow i ng
al | ey. From the difficulty that Soffar had in describing the
prem ses, C awson concluded that Soffar really didn't know nuch
about the facts, and Cawson left the interrogation room but
remai ned at the League City Police Ofice. About 30 mnutes |ater,
Schul tz cane out of the interrogation roomand told C awson that he
(Schultz) had hit a brick wall and that C awson needed to go back

into the roomand get Soffar talking again.

Di scussi on
Anmong the inportant safeguards established by Mranda is the
"right to cut off questioning,” Mranda v. Arizona, 384 U S. 436,
474 (1966), which serves as an essential check on "the coercive
pressures of the custodial setting" by enabling the suspect to
"control the tinme at which questioning occurs, the subject
di scussed, and the duration of the interrogation.” Mchigan v.

Mosl ey, 423 U. S. 96, 103-04 (1975). This right is a "critica
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safeguard" of the Fifth Anmendnent privilege, Msley, 423 U S at
103, and requires the police inmmediately to cease interrogating a
suspect if he "indicates in any manner, at any tine...during
gquestioning, that he wishes to remain silent.” Mranda, 384 U S.
at 473-74 (enphasis added); Mosley, 423 U. S. at 100-102.%* "[A]ny
statenent taken after the person invokes his privilege cannot be
ot her than the product of conpul sion, subtle or otherw se. W thout
the right to cut off questioning, the setting of in-custody
interrogation operates on the individual to overcone free
choice...." Mranda, 384 U S. at 474. Here, by “refusing to tal k"
to Detective Schultz, Soffar invoked his constitutional right to
remain silent. Mdsley, 423 U. S. at 101-02 (defendant's indication
that he did not want to answer questions invoked his right to cut

of f questioning).?®®

¥“The Supreme Court decision in Davis does not address in any way this Miranda right to remain
silent. Moreover, Soffar's claim in this case that he invoked his right to remain silent does not depend on any
arguably "ambiguous' statement, but on the facts and circumstances set forth in the state habeas findings and
conceded by the state (" Detective Schultz came out of theinterview room and told Bruce Clawson that he had
hit abrick wall," State Court Findings, p.77, 18); Clawson's testimony ("...a detective came and told me M ax
was refusing to talk and asked me to see if | could get Max to talk again," Clawson Aff. §19), and his
uncontroverted account of his session with Mr. Soffar; and the end result of Clawson's interview, the
resumption of interrogation by Schultz, together with Clawson's candid assessment of that result ("All in all,
| was used to getting Max to talk." Clawson Aff. 16).

®Accord, Charlesv. Smith, 894 F.2d 718, 725-26 (5th Cir. 1990) (defendant'srefusal totalk to police
invoked his right to cut off questioning); United States v. Hernandez, 574 F.2d 1362, 1368-69 (5th Cir.
1978)(defendant's refusal to answer questions invoked his right to cut off questioning); Nelson v. Falcomer,
911 F.2d 928, 932-34 (3d Cir. 1990) (defendant's refusal to talk to police invoked his right to cut off
questioning); United Statesv. Wallace, 848 F.2d 1464, 1475 (9th Cir. 1988) (defendant's silence and refusal
to respond to police questioning invoked his right to cut off questioning); Christopher v. Florida, 824 F.2d
836, 840-41 (11th Cir. 1987)(defendant's refusal to talk to police invoked his right to cut off questioning);
United States v. Poole, 794 F.2d 462, 465-67 (9th Cir. 1986) (defendant's statement that he had "nothing to
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Once Soffar invoked his right to silence by refusing to talk,
the police were under an absolute obligation to "scrupul ously
honor" the right to remain silent and to imedi ately cease al
questioning. Mosley, 423 U.S. at 104. Here, Schultz did break off
the interrogation by | eaving the room but he i nmedi ately viol ated
Soffar's rights by sending in Cawson to override Soffar's exercise
of his right. In doing so, the police failed to honor Soffar's
right to remain silent, rendering inadmssible all statenents
subsequent |y obt ai ned.

The State argues, and to ny dismay the majority seens to be on
the verge of adopting, the concept that a person nust do sonething
special to "invoke" his Mranda right to remain silent. This is
sophi stry beyond ny ability to understand. What in the world nust
an individual do to exercise his constitutional right to remain
silent beyond actually, in fact, remaining silent?

In ny view, Detective Schultz failed to “scrupul ously honor”
Soffar’s right to remain silent and violated Mranda by sending in

anot her person to try to talk Soffar into resum ng the dial ogue.

talk about" invoked hisright to cut off questioning); Martin v. Wainwright, 770 F.2d 918, 922-24 (11th Cir.
1985) (defendant's statement "can't wewait until tomorrow" invoked hisright to cut off questioning), modified
in respects not relevant, 781 F.2d 185 (1986); Anderson v. Smith, 751 F.2d 96, 101-05 (2d Cir. 1984)
(defendant'srefusal totalk to policeinvoked hisright to cut off questioning); Robinson v. Percy, 738 F.2d 214,
220 (7th Cir. 1984) (defendant's statement that he did not want to talk with the police invoked hisright to cut
off questioning); Watson v. State, 762 S.W.2d 591, 597 (Tex. Crim. App. 1988) (defendant's silence and
refusal to answer questions during interrogationinvoked hisright to cut off questioning); Faulder v. State, 611
S.W. 2d 630,640 (Tex. Crim. App. 1979) (en banc) (defendant's request that hebe allowed timeto get matters
straight in his mind before answering questions invoked his right to cut off questioning); Hearnev. State, 534
S.W. 2d 703, 706-07 (Tex. Crim. App. 1976) (defendant's refusal to talk to the interrogating officer invoked
hisright to cut off questioning).
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This error was conpounded by the fact that C awson was the person
sent in to get Soffar to resune talking -- his prior know edge,
experience, and contact with Soffar gave him an advantageous
position fromwhich to work on Soffar. Spano v. New York, 360 U. S.
315 (1959). Gven the ability of interrogators to needle, tease,
taunt, and repeat again and again, remaining silent in the thrust
of such testing requires a genui ne exercise of wll power. Actions
speak | ouder than words, and silence is "forbearance fromspeech,"
the result of not speaking. To create sone sort of magi c password
that the majority seens to want to do, and require this password to
be spoken in order to exercise the right to remain silent, wll
result, tragically, in the dilution of this nost fundanental
constitutional right, i.e. the right to require the governnent to
prove guilt beyond a reasonable doubt wthout relying upon any

words fromthe nouth of the accused.

B. Right to Counse
The second critical issue in this appeal is whether Soffar
exercised his constitutional right to assistance from counsel
during his dialogue with Cawson and, if so, the consequences
t her eof . This issue necessarily involves an evaluation of the
di al ogue that occurred between C awson and Soffar after C awson
went back into the interrogation roomto get Soffar talking again,

as requested by Detective Schultz. The record is clear that there
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was no other person in the interrogation room except Soffar and
Cl awson; and again there was no video tape recordi ng or audi o tape
recording made of this conversation. Cl awson testified that his
di al ogue with Soffar |asted about 35 or 40 m nutes. It is very
troubling to nme that the interrogation of Soffar did not include
any formof live real tine recording of the conversations. See
Tex. CooE CRIM Proc. ANN. art. 3822 (1977). Technol ogy was obvi ously
avai l able to nmake recordings of these interrogations because the
police investigators made audi o tape recordi ngs of each of the four
interviews with Garner, the surviving victim and then those
recordings were transcribed verbatimin question and answer form
and were in the prosecutors’ files.® oviously, if arecording in
sone formhad been nmade of the dial ogue bet ween C awson and Sof f ar,

our tasks on appellate review woul d have been greatly sinplified.?

°As already noted, astatute of the State of Texasthat wasin full force and effect at thetime
of Soffar’ sinterrogationswould have seemed to makethe recording of oral interrogation of asuspect
inpolice custody standard operating procedure. See TEX. CODECRIM. PROC. ANN. art. 38.22 (1977).
Why that procedure was followed in the case of Garner and not in the case of Soffar is one of the
many puzzling enigmas in this case.

"The evil that Miranda addresses is the practice of police interrogation of a suspect in
custody which occursinaseparateroom, preferably without windows, by several policeofficers, over
extended periods of time, the purpose of which isto put pressure on the suspect to talk by isolation,
fear, fatigue, intimidation, vigorous cross-examination, and other techniques which have been
developed and dissminated to make such interrogations as effective as possible. Giventhe low cost
and widespread availability of video taping equipment, a significant improvement in the application
and enforcement of Miranda rights could be achieved, in my opinion, by a statute or court rule
requiring (1) that all interrogations of a capital murder suspect must be video taped in real time with
elapsed time shown on the tape; (2) that such tape must be preserved for a period of ten years after
the interrogation; and (3) that if such interrogation was conducted without the presence of counsel
for the suspect, such tape would be made available for viewing by such counsel immediately upon his
employment or his appointment.
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We are left, therefore, to evaluate both the factual and the | egal
content of this dialogue based on the testinony of Cl awson as it
was devel oped at the state habeas corpus hearing. The words that
wer e spoken by each of the parties as descri bed by C awson are not
in dispute, intimations of the majority opinion to the contrary
not-w t hst andi ng. Because the specific | anguage used takes on such
critical inportance, | turn now to a separate and individual
di scussion and evaluation of each of the questions and answers
bet ween Sof far and C awson:
Question No. 1:

Sof far asked: “Should | get an attorney or talk to the
detective?”

Cl awson answered: “If [you were] involved in the crine,

you should tell the detective [you were] init; otherw se

[ you] should get a | awer.”

Comment ar y:

There is nothing in Mranda itself, nor in any of its progeny,
whi ch draws any di stinction between guilty and i nnocent suspects as
far as being entitled to the Mranda protections. The only
requi renent for the protections contenplated by Mranda is that the
suspect be “in police custody,” which Soffar clearly was in this
case. Cawson’s answer to this question is conpletely inaccurate,

i nappropriate, and i nconsistent with his obligations under M randa.

| woul d suggest that a reasonable answer by a reasonable police

of ficer woul d be:

You have a constitutional right to have a | awer present
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to help you during this interrogation whether you are
guilty or innocent. On the other hand, you may talk to
the police without a lawer if you so choose. The choice
isuptoyou and | can’t nake that choice for you; but if
you want a lawer, you need to clearly say so as
ot herwi se the police nay assune you don’'t want a | awyer.
Question No. 2:

Sof far asked: “How do | get a | awer?”

Cl awson answered: “Can you afford to hire a |awer on
your own?”

Comment ar y:
This answer is directly contrary to the | anguage and spirit of
M randa. C awson knew that Soffar didn’'t have enough noney to hire

his own | awer when he gave this answer and, in ny view, C awson
gave this answer not to inform Soffar but to put Soffar in a
position of dependency as he had been as an undercover i nfornmant
for Cawson. Therefore, Cawson’s answer is totally non-responsive
to the question asked by Soffar. In nmy view, a reasonabl e answer
by a reasonabl e police officer would have been:

You can get a |l awer by hiring one of your own choi ce and

agreeing to pay that | awyer’ s fees and expenses yoursel f.

If you don’t have enough noney to pay for your own

| awyer, you can sign an affidavit which says that; and

the court will then appoint a lawer to help you and the

fees and expenses of this appointed |awer wll be paid

for by the state.

Question No. 3.

Sof far asked: “Wen can | get a court-appointed | awer?”

Cl awson answered: “It could take as little as a day or
as long as a nonth.”

Comment ary:
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The “as long as a nonth” portion of Cawson’s answer is just
flat wong and O awson knew it. C awson gave this answer because
he knew fromhis prior experience with Soffar that Soffar coul d not
think about anything past tonorrow, and C awson intended to
di scourage Soffar by this long tinme estimate. Under Mranda, the
length of time it may take to get counsel appointed is immteri al
and irrelevant. In ny view, a reasonable answer by a reasonable
police officer woul d have been:

A day or two at the nost, but you shouldn’t worry about

how long it takes because during that tinme you have a

constitutional right to remain silent and this

interrogation will cease until your |awer is appointed

and you’'ve had a chance to talk with himin private.

Question No. 4.

Sof far asked: “So you are saying that | have to deal
wth this on ny own?”

Cl awson answered “yes” at one point in the state habeas
hearing transcript and “I did not answer at all” at another part in

the state habeas transcript.

Comment ary:

Nei t her of O awson’s answers are proper under Mranda. The

yes” answer is just plain wong and totally inconsistent with the
whol e purpose of the Mranda requirenents. I f C awson did not
answer this question at all, Soffar would be left to nake a

deci si on based on an incorrect assunption and on a subject as to
which he is not fully infornmed. | would suggest that a reasonabl e

officer would make the follow ng reasonable answer to Soffar’s
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guesti on:

No, you don’t have to deal with it on your own. As |

told you earlier, you have a constitutional right to get

a lawer to help you if that’'s what you want.

The majority would like to dispose of this claim by Soffar
under the rubric that nere anbi guous comments by a suspect that
just nmention an attorney wll not be deened sufficient to
constitute a request for help from an attorney. | think the
majority errs in applying that rubric to this case for three
reasons.

First, froma pure | anguage and grammar standpoint, there is
not hi ng “anbi guous” at all about Soffar’s questions. They are each
cl ear, unequi vocabl e requests for information rel evant and nmateri al
to Soffar’s making an intelligent and i nfornmed decision as to his
desire for counsel. All of the cases upon which the en banc
majority relies to support its conclusion that each of the
questions asked by Soffar did not constitute a sufficiently clear
request for an attorney, were cases where there was one random
unconnected comment by the suspect on the subject of counsel and
not a series of specific questions relating to getting the hel p of
counsel as we have here in Soffar. Inny view, thereis a world of
di fference bet ween one anbi guous comment and a specific request for
i nformation; and when you have to deal with a series of specific
gquestions, the difference becones even nore critical.

Second, in each of the cases relied upon by the majority there
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was clear, irrefutable, and conclusive evidence connecting the
confessing suspect to the crinme under investigation. In such
circunstances, it is understandabl e that a revi ewi ng court woul d be
reluctant to invalidate a conviction sinply because of sone random
coment made by the suspect during his in-custody interrogation.
It is inherent that the Jackson v. Denno review for conpliance with
Mranda requirenments occurs after the circunstances of the
interrogation itself and frequently after the suspect has already
made i ncul patory statenents wi thout the presence of counsel. Here,
the assertion as to non-conpliance with Mranda was not seriously
raised at the Jackson v. Denno hearing and was only brought to
light as the result of discovering newinformation devel oped during
the state habeas corpus hearing. At that point, the fact that
there was “no physical evidence linking Soffar to the crime” (as
the majority characterizes the situation) was self-evident, and
Sof far’s conviction and death penalty hang by the thread of howthe
reviewing court interprets the C awson/ Sof far di al ogue.

Third, | disagree with the majority’s conclusion that, under
Davis, Soffar did not make a sufficiently clear invocation of his
right to counsel. As stated earlier, | believe the facts presented
here fall outside Davis‘ scope. However, assumng Davis is
applicable | believe an accurate reading of Davis has to be nade
now t hrough the | enses of the Suprenme Court decision in Dickerson

V. United States, 530 U S. 428 (2000). Wiile Soffar’s case was on
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appeal in our Court, the Suprene Court handed down its decision in
Di ckerson. It held “that Mranda announced a constitutional rule
t hat Congress may not supersede | egislatively” and that for reasons
of stare decisis, the Court declined to overrule Mranda itself.
Di ckerson, 530 U. S. at 444. The en banc nmajority opinion here does
not even recogni ze the exi stence of D ckerson.

Note that the Suprenme Court in Dickerson used the past tense
in stating that Mranda announced a constitutional rule and used
the present tense in applying the rule of stare decisis as the
reason for declining to overrule Mranda. | suggest, therefore,
that the interpretation that should be drawn fromDi ckerson i s that
the rule announced in Mranda was in the beginning, is now today,
and has always been in the interval a constitutional rule. I n
eval uating the strengths and applicability of Davis here in Soffar,
we shoul d recognize that the opinion in Davis is the “last of the
Mohi cans” of those opinions in which a nmgjority of the Suprene
Court characterized the Mranda rights as not being “required by
the Fifth Amendnent’s prohibition on coerced confessions” and
i nstead characterized Mranda and its progeny as bei ng the product
of the prophylactic rule making power of the Suprene Court. See
Davis, 512 U S. at 458. The decision of the Suprene Court in
Di ckerson has elimnated any neaning to this distinction.

Furthernore, in evaluating the strength and applicability of
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Davis, | would point out the substantial differences in the factual
ci rcunst ances under which the issue of invocation of the right to
counsel took place in Davis fromthe circunstances involved here in
Soffar. The following is a direct quote fromthe majority opinion
i n Davis:

About an hour and a half into the interview, petitioner
[ Davi s] said “Maybe | should talk to a | awer.”

According to the uncontradicted testi nony of one of the
interviewing agents, the interview then proceeded as
fol | ows:

[We nade] it very clear that we were not here to violate
his rights, that if he wants a | awyer, then we will stop
any kind of questioning with him that we weren’t going
to pursue the matter unless we have it clarified whether
he is asking for a lawer or is just making a comrent

about a lawer and he said “no, |I'm not asking for a
| awyer” and then he continued on and said “no, | don't
want a |l awer.” After a short break the agents rem nded

petitioner of hisrights toremain silent and to counsel.
The interview then continued for another hour wuntil
petitioner said “I think I want a |awer before | say
anything else.” At that point, questioning ceased.
Davis, 512 U. S. at 455 (citations omtted). Later on in the Davis
maj ority opinion, the Court states:
O course, when a suspect nmakes an anbi guous or equi vocal
statenent, it wll often be good police practice for the
interviewwng officers to clarify whether or not he
actually wants an attorney. That was the procedure
followed by the NIS agents in this case [Davis].
ld. at 461.
The en banc majority opinion reads the | anguage of Davis very
strictly and literally as requiring a suspect being i nterrogated by

police to expressly and explicitly say “I want a | awer” in order
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to validly assert his right to have counsel present, regardl ess of
t he di al ogue and i nterchange of comments that m ght have actually
occurred. In ny view, the proper test as articulated by the Court
in Davis is the foll ow ng:

Al t hough a suspect need not speak with the di scrimnation

of an Oxford don,... (Souter, J. concurring in judgnent),

he nust articulate the desire to have counsel present

sufficiently clearly that a reasonable police officer in

t he circunstances woul d understand the statenent to be a

request for an attorney.
ld. at 459 (citation omtted). This objective test of what a
reasonabl e police of ficer “woul d under st and under t he
circunstances” would seem far nore appropriate in protecting what
Dickerson now clearly holds is a constitutional right.
Additionally, the Suprenme Court has in the past “given a broad,
rather than a narrow interpretation” to requests for counsel, see
M chigan v. Jackson, 475 U S. 625, 633 (1986); Connecticut v.
Barrett, 479 U S. 523, 529 (1987); and has instructed that courts
“i ndul ge every reasonabl e presunption,” Johnson v. Serps, 304 U. S.
458, 464 (1938); that a suspect has not waived his right to counsel
under Mranda, see, e.g., Oregan v. Bradshaw, 462 U S. 1039, 1051
(1983) (Powell, J. concurring) (“W are unaninous in agreeing that
the [Mranda] right to counsel is a prinme exanple of those rights
requiring the special protection of the knowing and intelligent

wai ver standard.”).

The reasonable officer test calls for a conclusion of | aw on
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the part of the reviewing court as to whether the Soffar/C awson
di al ogue constituted a sufficient invocation of Soffar’s rights to
counsel during the interrogation. In my own mnd, | doubt that
Oficer Clawson could qualify as a reasonable police officer
because he was charged with the m ssion of getting Soffar to resune

talking to Oficer Schultz; and d awson knew t hat Sof far woul d say

yes” if he ever asked Soffar a clarifying question as to whet her
or not he wanted an attorney. So C awson never followed the track
suggested as good police practice by the Suprene Court in Davis;
but, even so, he admtted in his state habeas testinony that he
understood Soffar’s questions to indicate that Soffar wanted a
| awyer.

The Suprene Court decision in Dickerson did not establish a
“new rule” and is thus fully applicable to this case.
Significantly, it confirmed the continuing vitality of Mranda, and
t hus made cl ear that, because its prescriptionis a constitutional
requi renent, Mranda's protections cannot be diluted, nuch |ess
negated. Dickerson reiterated that Mranda was intended to curb
precisely the kind of oppressive and overbearing interrogation
tactics that produced the statenents at issue here. As Chi ef
Justice Rehnqui st declared for the Court: “After discussing the
‘conpel ling pressures’ inherent in custodial police interrogation,

the Mranda court concluded that, ‘[i]n order to conbat these

pressures and to permt a full opportunity to exercise the
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privilege against self-incrimnation, the accused nust be
adequately and effectively apprai sed of his rights and t he exerci se
of those rights nust be fully honored.”” D ckerson, 530 U S. 440
(enphasi s added).

The en banc majority relies heavily upon the state habeas
court’s finding that C awson believed that Soffar had not “invoked
his right” to an attorney as determnative of the legal issue
presented. However, a police officer’s “belief” (even if honestly
held) regarding a relevant |egal issue -- whether Soffar invoked
his constitutional right to counsel -- sinply cannot be di spositive
of that issue. Under 28 U S.C. § 2254 (pre- AEDPA), federal courts
“have an i ndependent obligation to say what the lawis,” WIIlians
v. Taylor, 529 U S. 362, 384 (2000) (opinion of Justice O Connor
for the Court) (quoting Wight v. West, 505 U. S. 277, 305 (1992)).
Thus, the legal opinion of the interrogating police officer is
subject to de novo federal court review just like that of a state
court. C awson’s acknow edgnent that, at the tinme in question, he
did understand that Soffar was telling him that he wanted an
attorney is the definitive historical fact, and concl usively shows
that Soffar did invoke his right to counsel. Because O awson knew
that Soffar wanted an attorney, the police were prohibited from
interrogating himuntil counsel was present. Mranda, 384 U S. at
473-74 (1966); Edwards v. Arizona, 451 U S. 477, 485 (1981),

Arizona v. Roberson, 486 U S. 675 (1988). Because they failed to
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“scrupul ously honor” this right, the statenents Soffar signed

shoul d be suppressed.

C. Knowi ng and | nformed Wi ver

The M randa deci sion inposes nore than a nere requi renent that
war ni ngs be provided at the beginning of an interrogation. The
war ni ngs were i ntended to secure what the Court nade cl ear was the
basic requirenent to “assure a continuous opportunity [to a
suspect] to exercise” his rights at any point during an
i nterrogation. 384 U.S. at 444 (enphasis added). By el evating
form over substance, the en banc majority has |ost sight of the
pur pose underlying the Mranda warni ngs. The police nmust not only
di spel, at the outset, the coercive atnosphere that is inherent in
t he surroundi ngs of custodial interrogation; they nust al so ensure
that it does not return. 384 U S. at 445-58.

The en banc majority believes that Oficer O awson’s dubi ous
statenments could not have nullified Soffar’s waiver of his Mranda
ri ghts, because Soffar had already wai ved themby the time Oficer
Cl awson started his fateful interrogation and provided his
“msleading answers” to Soffar’s questions about his right to

counsel .1 The Suprene Court specifically rejected this analysis:

¥The fact that confessions made under coercive circumstances are often, as in this case,
accompanied by explicit “waivers’ of rights or statements that “no threats or promises’ were made
cannot signify the end of a court’ sinquiry. “Common sense dictates ...that if the authorities were
successful incompelling thetotally incriminating confession of guilt,” thesameauthoritieswould have
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“Qur aimis to assure that the individual’s right to choose between
sil ence and speech remai ns unfettered throughout the interrogation
process.” Mranda, 384 U S at 469 (enphasis added). The Court
pointed out that a one-tinme warning, delivered at the outset “by
t hose who wi Il conduct the interrogation, cannot itself suffice to
that end....” 1d.® To enphasize this point, the Court added,
“there is no roomfor the contention that the privilege is waived
i f the individual answers sone questions or gives sone information
on his own prior to invoking” his rights. 384 U. S. at 475-76.
Finally, and of direct relevance here, the Court stated that “any
evi dence that the accused was threatened, tricked, or cajoled into
a waiver wll, of course, show that the defendant did not
voluntarily waive” his constitutional rights. 1d. at 476.

Thi s absol ute proscription of threats, trickery, and deceit in
connection with waivers of constitutional rights, at any tine
“t hroughout the interrogation process” was by no neans a new
concept introduced in Mranda. Prior to Mranda, the Suprene Court
had nmade clear that the use of such tactics would result in the
i nval i dati on of any purported wai ver of constitutional rights and

a finding that any statenent given had been coerced. For exanple,

“little, if any, trouble” obtaining a written “concession of voluntariness’ and waiver of any rights.
Haynes v. Washington, 373 U.S. 503, 513 (1963).

®Thus, the en banc majority’ s observation that Soffar was “read his Miranda rights at least
four times,” is not dispositive. What matters is what the police did when it counted -- when Soffar
inquired as to the content of hisrights.
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in Spano a police officer who the defendant believed was a friend
overcane his desire not to talk to the police by lying to him
telling himthat “his job was in jeopardy” because of the suspect’s
unwi | lingness to talk, and that “the loss of his job would be
di sastrous to his three children, his wife and his unborn child.”
Spano, 360 U. S. at 323. The Court held that Spano’'s “w il was
overborne” by “synpathy falsely aroused,” and that, accordingly,
hi s subsequent statenent was involuntary. Id. As the Court has
pointed out, it has held that “affirmative m srepresentations by
the police [are] sufficient to invalidate a suspect’s waiver of the
Fifth Anmendnent privilege,” Colorado v. Spring, 479 U S. 564, 576,
n.8 (1987), and has precluded statenents given when a “wai ver” was
obtai ned after threats, trickery or deceit were enpl oyed. 2

The Suprene Court has set a high standard of proof for the

wai ver of constitutional rights, pursuant to which courts should

2Thus, in Smith v. lllinois, 469 U.S. 91, 98 and n.8 (1984), the Court found that a police
officer’ sstatement (*'Y ou either haveto talk to methistimewithout alawyer being present and if you
do agree t o talk with me without a lawyer being present you can stop at any time you wantto”)
constituted “overreaching” and “badgering,” and it approved the Illinois Supreme Court dissent’s
statement that the officer’ s statement was* seriously mideading” becauseit “imparted” to the suspect
that “he had to talk to the interrogator.” See also, Edwards, 451 U.S. at 479 (suspect was advised
that “he had” to talk to police); Rogers v. Richmond, 365 U.S. 534, 538, 542 (1961) (police
overcame refusal to talk by threatening “to take his wife and foster children into custody,” despite
lack of probable cause for, or intention to take, such action; the Court rejected the state’ s argument
that “artifice or deception” in getting awaiver is permitted if it is not likely to affect the “reliability”
of aconfession); Lynumn v. lllinois, 372 U.S. 528 (1963) (police overcamerefusal to talk by telling
suspect that, if she did not ‘ cooperate,” her children would be taken from her); Leyrav. Denno, 347
U.S. 556 (1954) (psychiatrist with knowledge of hypnosis, introduced to suspect as “doctor” who
would provide relief from painful sinus, overcame refusal to talk and obtained confession).
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i ndul ge every reasonable presunption against waiver’ of
fundanental constitutional rights.” Johnson v. Zerbst, 304 U S
458, 464 (1938). “The courts nust presune that a defendant did not
wai ve his rights; the prosecution’s burdenis great” to denonstrate
a valid waiver. North Carolina v. Butler, 441 U S. 369, 373
(1979). “Doubts nust be resolved in favor of protecting the
constitutional claim” M chigan v. Jackson, 475 U S. 625, 633
(1986). The nere fact that a suspect spoke to the police is no
evidence at all that he knowingly and intelligently waived his
ri ght against self-incrimnation. Tague v. Louisiana, 444 U S
469, 470-71 (1980). To the contrary, where “the interrogation
continues wthout the presence of an attorney and a statenent is
taken, a heavy burden rests on the governnent to denonstrate that
the defendant knowingly and intelligently waived his privilege
agai nst self-incrimnation and his right to retained or appointed

counsel.” Mranda, 384 U S. at 475.

I11. Due Process Voluntariness
Finally, | want to register ny disagreenent with the en banc
maj ority because they ignore conpletely and fail to address anot her
theory upon which | believe Soffar has established his right to
habeas corpus relief. That theory is the Suprene Court’s | ong-
established “due process voluntariness” test. This test is

summari zed in the Suprene Court decision in MIller v. Finton, 474
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U S. 104, 109-10 (1985), 2 wherein the Court stated:
The Court’ s anal ysis has consistently been ani mat ed
by the view that tactics for eliciting incul patory
statenents nmust fall W t hin t he br oad
constitutional boundaries inposed by the Fourteenth
Amendnent’ s guarantee of fundanental fairness.
In over 30 different decisions, the Suprene Court refined this test
into an inquiry that exam nes “whether a defendant’s wll was
overborne” by the circunstances surrounding the giving of a
confession, Schmtoff v. Bustanonte, 412 U. S. 218, 223 (1973); and
by indicating that the due process test takes into consideration
“the totality of the surrounding circunstances -- both the
characteristics of the accused and the details of the
interrogation,” id.; and by specifying that the due process test is
determ ned by “a wei ghing of the circunstances of pressure agai nst
the power of resistance of the person confessing.” Stein v. New
York, 346 U.S. 156, 185 (1953). The continued viability of this
due process test of involuntariness was affirmed again by the
Suprene Court in Dickerson, where the Court stated:
W have never abandoned this due process
j urisprudence, and thus <continue to exclude
confessions that were obtained involuntarily.
530 U. S. at 434. Furthernore, in Dickerson, the Suprene Court

st at ed:

The requirenent that M randa warni ngs be gi ven does

Z0Obvioudly thisdecision was “on the legal landscape” at thetime Soffar’ s conviction became
final in 1989.
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not of course, dispense with the voluntariness
inquiry but as we said in Berkiner v. MCarty, 468
U S 420, 104 S. . 3138 (1984), “[c]ases in which
a defendant can neke a col orable argunent that a

self-incrimnating st at enent was ‘conpel | ed’
despite the fact that |aw enforcenent authorities
adhered to the dictates of Mranda are rare.” |d.
at 433 n. 20.

D ckerson, 120 S. C. at 2336.

Wth all due respect, | suggest to ny colleagues in the en
banc majority that Soffar’s case is one of “those rare cases” in
whi ch a sel f-incrimnating statenent was conpel | ed despite the fact
that the law enforcenent authorities attenpted to adhere to the
dictates of Mranda; but this is not the first time that our Court
has been called upon to address one of these “rare” cases. In
Jurek v. Estelle, 623 F.2d 929 (5th Cir. 1980), % Judge Reynal do
Garza, witing for the en banc majority, held that after a full
review of all of the facts and circunstances, the second of two
witten confessions that Jurek signed was the result of “factors
suggesting an inescapable conclusion that the confession was
involuntary.” 1d. at 942. |In footnote 7 of his majority opinion,
Judge Garza st at ed:

The precise holding of this opinion, based on an
anal ysis of the cunmul ative i npact of these factors,
is no nore or less than the follow ng: Were a (1)
mental ly defi ci ent accused, who was (2)

functionally i sol ated from al | but hi s
interrogators (3) who was not assisted by counsel

2The opinion in Jurek was issued on August 10, 1980, just three days after Soffar was
charged in this case; and would obvioudly be“ onthelegal landscape” at thetime Soffar’ s conviction
became final in 1989.
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(4) and who had executed a valid confession to
mur der , essentially solving the crinme under
investigation was (5) the subject of continuing
purposeful and suggestive interrogation directed
(6) toward an anendnent of his earlier confession
to include information so mnimlly suggested as to
anount to a prosecutorial “hunch,” the renewed
interrogation producing (7) a confession which is
facially suspect and which (8) achi eves the precise
result sought by the prosecutors, (9) enhancing in
a manner unknown to the accused the potential
penalty to that of death, a consideration which
woul d cause any person made aware of it to pause
and carefully consider the truthful ness of any
additional information suggested, the risk of
involuntariness is so great that the confession
cannot be admtted in consistency with due process
guarantees and the privilege against sel f-
incrimnation.

623 F.2d 941 n. 7.
In concluding his en banc majority opinion in Jurek, Judge
Garza stated
We are m ndful of Justice Frankfurter’s adnonition
that the conviction is “basic to our |egal order,

that nmen are not to be exploited for the
informati on necessary to condenmm them before the

law [and] that, in Hawkin’s words, a prisoner is
not to be made the deluded instrunent of his own
conviction.” Cul onbe v. Connecticut, 367 U S. at

581, 81 S. Ct. at 1867. W are also m ndful of the
necessities and difficulties of effective |aw
enforcenent, in which the confession may be an
essential and fair device for the protection of the
public. We have found that in their efforts to
secure such protection by insuring that Jurek was
condemmed, the | aw enforcenent authorities ran far
too high a risk of mking him the deluded
i nstrunment of his own execution.

623 F.2d at 942.
| amdi sappointed that the en banc majority here in Sof far was

ei ther unable or unwilling to see the obvious simlarities between
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Sof far and Jurek. Both Jurek and Soffar were, at the tinme of
arrest, in their early twenties; neither remained in school past
the seventh grade and both had difficulty holding any kind of job.
The record in Soffar is overflowng with testinony that Soffar was
“mentally deficient” just |like Jurek. The record is uncontested
that Soffar was “functionally isolated from all but his
interrogators” for alnost three days -- a longer period of tine
than Jurek was. The record is explicit that Soffar did not have
the assistance of counsel wuntil after he signed his third
statenent. The third statenent was the one presented to the jury
at Soffar’s trial, |like Jurek’s second statenent. Like Jurek’s two
statenents, Soffar’s three different statenents were factually and
grammatically different. Finally, in Jurek, as in Soffar, there
was controversy about whether or not the suspect in custody
effectively asked for assistance of counsel. In Jurek, however,
there was clear evidence in the record that the interrogators nade
further inquiry of Jurek to clarify his wi shes and he expressly
declined the assistance of counsel. Even so, the circunstance of
Jurek’s lack of assistance of counsel was a factor considered in
maki ng the judgnment on the voluntariness of his confessions.

In addition to these simlarities with Jurek, there are
certain special circunstances that occurred in Soffar, which nust
be considered in a “due process voluntariness” analysis. First, in

between Soffar’s signing of his first statenent and of his second
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statenent, Soffar was taken to a line-up arranged for view ng by
the surviving wtness, Geg Grner. Garner failed to identify
Soffar as the perpetrator of the robbery/nurders. Qbvi ousl y,
Soffar did not have the benefit of any counsel being present at
this line-up and the record does not indicate that the detectives
conducting this line-up advised Soffar that Garner had failed to
identify him Second, after Soffar signed his second statenent but
before he signed the third statenent, two other significant events
occurred: (i) theinterrogating detectives rel eased Latt Bl oonfield
from custody because “they did not have enough evidence to either
hol d or charge Bloonfield”; and (ii) the arresting detectives filed
felony capital murder charges against Soffar alleging that he
intentionally caused the death of one of the victins while in the
course of commtting or attenpting to commt arned robbery. Upon
the filing of these formal charges, surely due process would
mandate that the detectives pronptly present Soffar before a
magi strate judge for the purpose of apprising him of these new
formal charges and for the purpose of determning his need for
counsel .2 But instead of presenting Soffar before a magistrate
judge for arraignnent on the nurder charge, the interrogating
detectives continued their interrogation and, l|ater that sane
evening, Soffar signed the third statenent. Soffar’s first two

statenents respecting the offense indicated that his role was

2See TEX. CODE CRIM. PROC. ANN. art. 14.06.
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limted to being the driver of the get-away car. The third

statenent was a far nore incrimnating version of purported

“events” in which Soffar inplicated hinself 1in the actual
shoot i ngs.
G ven all of these circunstances, | cone easily to the sane

conclusion that Judge Reynaldo Garza reached in Jurek; in their
efforts to secure protection of the public by ensuring that Soffar
was condemmed, the | aw enforcenent officers ran too high a risk of

maki ng hi mthe deluded instrunment of his own execution.

CONCLUSI ON

| know the record in this case as well as any ot her Judge who
has ever addressed it and better than nost of the Judges on this
Court. | wote the panel opinion, see 237 F.3d 411, to provide a
conpr ehensi ve overview of the history of this case because | was
convinced that this is one of those special, unique and peculiar
cases which denmands a consideration of the totality of the
circunstances in order to reach a just result. | have |aid awake
ni ght s agoni zi ng over the eni gmas, contradictions, and anbiguities
which are inherent in this record. However, ny colleagues in the
en banc majority have shut their eyes to the big picture and have
per suaded t hensel ves that pieceneal justice is sufficient in this
case. That is, of course, their privilege but I amglad | wll not

be standing in their shoes, if and when Soffar is executed solely
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because of the third statenent he signed in this case.
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